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ROBITAILLE and MICHAEL ROBITAILLE ENTERPRISES
LTD. v. VANCOUVER HOCKEY CLUB LIMITED

Supreme Court, Esson J,

Heard — June 4-8. 11-15, 18-22 and 25-30, 1979,
Judgment — December 18, 1979,

Negligence — Duty and standard of care — Duty of hockey club to take reason-
able care to prevent players from suffering undue or unnecessary risk of injury.

Negligence — Duty and standard of care — Not negatived by existence of collec-
tive bargaining agreement.

Negligence — Defences — Contractual relationship between parties — No bar to
liability in negligence.

Damages — Exemplary and aggravated damages — Negligence action — Con-
duct of defendant — Nominal or modest award inappropriate.

Master and servant — Liability of master for injuries to servant — Defences —

Emmun employment — Over-ruled by s. 87 of the Workers' Compensation
cl.

Master and servant — The relationship — Nature and existence — Servant of
one as servant of another — Contract of employment between employee's per-
sonal corporation and employer — Caontrol of employee’s activities by employer,

Master and servant — Liability of master for injuries (o servant — Defences —
Duty of care not negatived by existence of collective hargaining agreement.

Master and servant — The relationship — Distinction from independent con-
tractor — Hockey team doctors held to be employees.

R.. a hockey player, was employed by a hockey club under & standard players®
contract made between B.'s personal corporation, R, Lid., and the club, As pari of
the services rendered players, the club undeniook 10 provide medical care for matters
related to their employment, and in fact players were discouraged from consulting
their own doctors with respect 10 these matters. A shoulder injury had given persis-
tent difficulty to R. and the club doctors had resolved that R."s problems were *all in
his head™".

After R, suffered a minor spinal contusion, during a game, his complaints were
ignored by the club’s medical team in the belief that his complaints were not
genuine. Had reasonable attention been paid 10 his welfare, R. would have had a full
medical examination immediately, his injury would have been discovered, and he
would not have played in a game a week later in which the injury was severely
aggravated, resulting in permanent disability. R. sued the hockey club, alleging that
the disability was caused by the neglect of the club to obtain proper care and medical
treatment for him.

Held — Judgment for plaintiff,

 There was a prima facie duty of care. i was within the reasonable contempla-
tion of the club that carelessness on its pant was likely to cause damage 1o R,

-
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The existence of a collective bargaining agreement between the bargaining agem
for the owners and the bargaining agent for the players did not affect the duty of care
imposed by the peneral law. There was nothing in the collective agreement that
touched on liability for breach of duty of care, The agreenent was not emtered into
pursuant to any legislation; there was no certification in force in sny jurisdiction,

The doctring of common employment, under which the employer was not hable
for the negligence of fellow employees, has been over-ruled by s. 87 of the Workers'
Compensation Act.

The release in the standard plavers” contract did nod apply because:
{#) The ""Player™ under the contract was R, Lud., not R.;

(b) The scope of the release was co-extensive with the subject matter of the
clause, namely, inability to play hockey for the balance of a season: and

(¢} The clause was inconsistent with a term of the collective bargaining agree-
ment, which governed in the case of inconsistency.

The fact that there was a contractual relationship between the parties did not bar
liability in megligence. The contract did not provide for obligations assumed nor
exclude responsibality for fmlure to perform.

The fact that the contract was with R, Ltd. and not R, did not prevent a duty of
care being owed to R., even if that duty was not independent or unconnected with the
contract. Control of B."s acts lay with the club. There was a direct contractual link in
that R. guaranteed the performance of the contract by R. Ltd. and covenanted to
perform the services on behalf of R, Lid,

The extent of the duty was not just to provide adequate medical stafl but also o
ensure that players did not suffer undue or unnecessary risk of injury,

Mot only the doctors but also the coaching staff, for whom the club was ungues-
tionably vicariously liable, were negligent.

The doctors were employees and thus the club was vicariously liable for their
actions, The club had the power of selecting, controlling and dismissing them, The
doctors were supplied as pan of the services rendered to R.. the services were
supplied to further the club’s business purposes, and there was substantial control
asserted by the club. The degree of control need not be complete to establish vicari-
ous liability.

The club breached its duty of care in Failing 1o react reasonably 1o R.'s com-
plaints and symptoms, in failing to provide appropriate medical care and in putting
pressure on him to ignore his injuries. That breach caused dumage,

An award of exemplary damages was appropriate on the ground that the negli-
gence in this case consisted of a course of conduct deliberately undertaken and per-
sisted in that was directed solely against R, The club’s conduet was_high-handed,
ammogant and displayed a reckless disrepard for R.'s nights. A modest award under
this higad was inappropriate since the club’s conduct and the harm that resulted struck
at R."'s physical and mental health, his professional standing, pride and virtually
everything he valued most, and the geographical limits of the stigma left by the
club’s conduct extended throughout North America.
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distinguished.

Kaytor v. Lion's Driving Range Lid. (1962), 40 W.W.R. 173, 35 D.L.R. (24)
426 (B.C.) — distinguished.

McGavin Toastmaster Ltd. v. Ainscough, {19761 1 S.C.R. 718, [1975] 5
W.W.R. 444, 75 C.L.L.C. 14.277, 54 D.L.R. (3d) 1, 4 N.R. 618 — distinguished.

Mersey Docks and Harbour Bd. v. Coggins & Griffiths (Liverpool), [1947]
AC L, [1946] 2 AHE.R. 345 (H.L.} — applied.

Nunes (1.} Diamonds Lid. v. Dom. Elec. Protection Co.., {1972} 5.C.R. 769, 26
D.L.R. {3d) 699 - distinguished.

Pretu v. Donald Tidey Co., {1966} § O.R. 191, 53 D.L.R. (2d) 504, affirmed
533 D.L.R. (2d) 509n {C.A.} — considered.

. Rookes v. Barnard, [1964) A.C. 1129, [1964] | All E.R. 367 (H.L.) — refer-
red 0.

, Rosen and Morren v. Swinton and Pendiesbury Borough Council, [1965] 1
W.W.R. 756, {1965] 2 All E.R. 349 (D.C.) — applied.

Schneider v. New York Telephone Co. (1937, 292 N.Y.S. 399, 13 N.E. 2d 47
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Surrex v. Carreli-Huatch and Associates Lid.. 14 B.C.L.R. 156, [1979 6
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Svadicar Catholigue des Employvés de Magasins v. Paquer Lide., [1959] S.C.R.
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C.A.) ~- distinguished.

Statutes considered
Contributory Negligence Act, R.S.B.C. 1960, ¢. 74 [now the Negligence Act,
R.S.B.C. i979. c. 298]

Prejudgment Interest Act, 1974 (B.C.), ¢. 65 [now the Court Order Interest Act,
R.S.B.C. 1979, ¢. 761, 5. 2.

Workers' Compensation Act, 1968 (B.C.), ¢. 539 [tile re-en. 1974, ¢. 101, 5.
1(1); now the Workers Compensation Act, R.S.B.C. 1979, c. 4371, 5. 87 {am. 1974,
¢, 101, s, 1(2); now s. 104].

Authorities considered
MacGregor on Damages, 13th ed. (1972), pp. 220, 231,

[Note up with 8 C.E.D. (West. 2nd} Damages, ss. 79, 80: 15 C.E.D. (West. 2nd)
Master and Servant, ss. 3, 4, 39; 16 C.E.D. (West. 2nd) Negligence, 5. 3. 13 Can.
Abr. (2d) Damages, VI 23 Can. Abr. (2d) Master and Servanr, 1, 1, bi 1, 2, b; VI,
|, a: VI, 2, a0 VI, 2, ¢: 30 Can. Abr. (2d) Negligenee, 1, 3, a1 1, 3, 1. [, 5, a.]

ACTIONS by individual plaintiff for damages for personal injuries
suffered as a result of defendant’s negligence and by corporate plain-
tiff for compensation payable under contract.

J. N. Laxton and K. P. Young, for plaintiffs.

D. B. Kirkham and D. G. Fredricksen, for defendant.
(Vancouver No. C782249)

18th December 1979, ESSON J. i~

iEditor’s summary: Following a detailed review of the evidence,
His Lordship stated his conclusions of facts:
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{Drs. Piper, Loomer and Lough, referred 10 in the conclusions,
were the leam doctors, Dunn was the trainer and the general man-
ager was Maloney. Hughes was the president of the club and Dr.
Tirmansen was the plaintiff’s psychiatrisr. )}

CONCLUSIONS OF FACT

I will now summarize the conclusions of fact which, based upon
the whole of the evidence, | have made:

. The defendant undertook to supply to its players all medical
care reasonably required by them to treat injuries and guard against
aggravation of injuries. To that end, it employed the medical team
consisting of the trainer, three physicians employed on a part-time or
rerainer basis, and aiso had available the services of opposing teams’
club doctors at games away from Vancouver,

2. Players were expected to report all injuries to the trainer and
were expected, in relation to all medical matters related to their
employment as players, to avail themselves of the services of the club
doctors. Players were expected (and expect) to play with minor pains
and injuries — the working definition of *‘minor’” being any condi-
tion which is not recognized as creating an undue risk of permanent
injury. The pressures of the system militate in fuvour of resolving
doubts as to whether an injury is minor in favour of the player con-
tinuing to play unless the injury is such as to render him ineffectual.

3. The governing criterion in these maiters is: What is best for
the team? If playing tonight’s game creates a risk of aggravating the
injury to the point of putting the player out of action for a number of
games, the decision wiil generally be that he should sit out the game,
although such a decision will not readily be made if the game is one
of particular importance. It is a matter of balancing the potential
damage to the team from the player not playing this game against the
potential damage to it from a protracted or permanent disability. In
these matters, the interests of the team are, in large part, the same as
those of the players. But where they are not, the general attitude of
all concerned, including the players, is that the team’s interest should
prevail.

4. The decision as to what matters were to be referred to the club
doctors was, in theory, for the trainer to make. In practice, he de-
cided what matiers should be mentioned to the doctors — the deci-
sion whether the doctors should become actively involved was made
Jointly between the doctor and the trainer,
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5. Although there was no specific rule against it, players were
discouraged from consulting physicians other than the club doctors
for any matter related to their employment.

6. By Ist January 1977 the defendant’s management and mgd_icai
team had concluded that Robitaille’s complaints of physical injury
and pain were not genuine but were merely a symplom of emot:pnal
or mental problems. Dr. Piper was totally committed to that view.
Dunn was less committed but was greatly influenced by it and by the
fact that it was held by his superiors. Drs. Loomer and Loggh, who
were not directly involved with Robitaille in the relevant per_lod, were
at least aware of the attitude and did not dissent. The attitude was
strongly held by the president and general manager, w.ho was also the
coach until 22nd December 1976. Kurtenbach, his successor as
coach, accepted the prevailing view when he took over.

7. On the road trip in the period lst to 9th January, Robitaille
suffered continuously from pain in the neck, arm and shoulder area,
which was at least partially caused by pressure on nerve roots. Those
pains and related symptoms of stiffness were reported to Dunn and
Kurtenbach. The complaints were sufficiently different from what
had gone before to cause some concern, at least to Dunn.

8. On 2nd January 1977 in the game with New lYork Rangers,
Robitaille noted the first symptoms of a spinal cord disorder. Tt_lese
were mild and transient, likely indicating no more than a concussion.
These symptoms, insofar as they caused difficulty to Robna;lle in
getting off the ice, were seen by Dunn, apd the' sensations felt by
Robitaille were mentioned to him but not in a distinct way and 1o
particular attention was paid to them.

9. Robitaille was ““seen’” by club doctors in New York and _At~
lanta. Their examinations were not directed to possible neurological
problems. That in New York was cursory in the extreme. That in
Atlanta was less so but was not a true physical examination sO zpuc’h
as a kind of placebo or comfort blanket designed to calm Robitaille’s
supposed psychosomatic concerns. On the team’s return to Van-
couver, Dunn reported to Dr. Piper what he recalled of the problems
on the trip, probably with no reference to <;ord symptoms. He re-
quested an immediate examination of Robitailie, but was put off by
Dr. Piper with a vague promise that someone would see him at the
game on 12th January, a promise that was not kept.

10. In the game of 12th January, Robitaille suffe‘red a minor
contusion of the spinal cord, the symptoms of which ncluded leg
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weakness and loss of coordination, which must have been noticed by
Dunn and by members of the defendant’s management and a club
doctor, but which were ignored to the point of Dr. Piper walking past
Robitaille in the dressing room without paying any attention to him.

11, The acute symptoms of that contusion cleared in a matter of
hours, but residual symptoms of weakness and clumsiness persisted
for some days. Robitaille sought no further assistance from the de-
fendant’s medical team, partly because his condition, aithough re-
maining troublesome, improved somewhat in the week after 12th
January, but primarily because he concluded, in light of what had
occurred up to 12th January that assistance would not be forthcoming
and that it would be against his best interests to complain any further.

The plaindff did not consult his own physician or seek any other
outside assistance with respect to his pains and injuries in the period
Ist to i9th January and, after 12th January, he said very little to
Dunn or anyone else connected with the defendant about them. In so
acting, he was influenced by his knowledge that his complaints were
not being taken seriously and his fear of doing anything which would
tend 10 enhance his reputation as a malingerer.r

i2. The check by Owcher on 19th January aggravated the injury
suffered on 12th January and caused PEMMNEnt cord damage, which
the earlier one had not. As a consequence, the plaintiff is perma-
nently disabled.

13. Had reasonable attention been paid to Robitaille’s welfare,
he would have had a full medical examination, including a neurologi-
cal examination, prior to the game of 12th January. That not having
been done, had reasonabie attention been paid to the injury sustained
on {2th January, he would have had a full examination immediately
thereafter, which would have disclosed the existence of cord contu-
ston and, as a result, he would not have been exposed to potential
aggravation of that injury by playing on the 19th.

14. The lack of attention to Robitaille’s complaints of injuries
was caused by the attitude that his problems were aif in his head,

LIABILITY ISSUES — THE CLAIM IN TORT

The plaintiff’s case is founded upon the general law of negli-
gence. The defendant, he says, was under a duty to exercise reason-
able care to ensure the safety, fitness and health of its players. It
breached that duty by its failure to provide a safe system and,
whether or not the system was adequate, by failing to act reasonably
in dealing with the plaintiff’s complaints and injuries.
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No authority has been cited which deals with any factual situa-
tion remotely resembling that in this case. 1 therefore go to first prin-
ciples as enunciated in Anns v. Merton London Borough, 119781 A C.
728, [1977] 2 All E.R. 492. Lord Wilberforce, in a speech concurred
with by three other Law Lords, said at pp. 751-32:

“Through the trilogy of cases in this House — Donoghue v.
Srevenson, [1932] A.C. 532 (H.L.), Hedley Byrne & Co. v. Heller &
Parters, [1964] A.C. 4653, [1963] 2 All E.R. 575 (H.L.), and Home
Office v. Dorser Yacht Co., [1970] A.C. 1004, [1970] 2 AL E.R. 294
(H.L.), the position has now been reached that in order to establish
that a duty of care arigses in a particular situation, it is not necessary to
bring the facts of that situation within those of previous situations in
which a duty of care has been held to exist. Rather the question has 1o
be approached in two stages. First one has to ask whether, as between
the alleged wrongdoer and the person who has suffered damage there
is a sufficient relationship of proximity or neighbourhood such that,
in the reasonable contemplation of the former, carelessness on his
part may be likely to cause damage to the latter — in which case a
prima facie duty of care arises. Secondly, if the first question is
answered affirmatively, it is necessary to consider whether ther_e are
any considerations which ought to negative, or to reduce or limit the
scope of the duty or the class of person to whom it is owed or the
damages to which a breach of it may give rise: see Dorser Yachr case,
per Lord Reid.””

The first question, in my view, must be answered in the affirma-
tive. As between the plaintiff and the defendant, there was a suffi-
cient relationship of proximity or neighbourhood such that, in the
reasonable contemplation of the defendant, carelessness on its part
was likely to cause damage to the plaintiff. A prima facie dut'y of care
therefore arose. 1 now go on to consider the second question, t.e.,
were there any considerations which ought to negative or to reduce or
limit the scope of duty? In refation to this question, the defendant has
raised a number of issues which, it says, provide answers to the plain-
tift’s case.

The fiest issue raised by the defendant is based upoen the collec-
tive bargaining agreement between the NHL, as bargaining agent for
the owners, and the players’ association, as bargaining agent for the
players. There have been some revisions of that agreement since 1975
but none which are relevant.

The agreement was not entered into under the authorit_y of any
legistation. There is no certification in effect in any jurisdiction.
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The collective bargaining agreement is quite comprehensive in
that it deals with and governs many aspects of the relationship bet-
ween owners and players. Article [X deals with salary, awards and
standard players’ contracts, It provides for a minimum salary and
fixes certain bonus provisions, but also provides, in art. 9.03, that
nothing in the agreement prevents individual negotiations between a
player and club with respect to salary. The same article requires each
player to enter into the form of standard players' contract set out in
the agreement and provides that the collective agreement governs in
the event of any inconsistency between it and a provision of the
players” contract. Both the contract entered into by the plaintff with
the Buffalo club in 1974, and that entered into between the defendant
and the plaintiff company in 1975, are in the fomm of the standard
players’ contract.

There is nothing in the wording of the collective agreement
which touches on liability for breach of the duty of care. Article 9.08
deals with certain rights of players who have suffered disabling in-
juries, but does not expressly or impliedly exclude liability in tort ~—
nor does any other provision of the agreement,

So far as the evidence indicates, all players are members of the
association, although membership in the association appears to be
voluntary.

The submission for the defendant is that, because of the exis-
tence of the collective bargaining agreement, the common law is ‘i
relevant”, i.e., no rights or duties can arise out of the employer/
employee relationship except such as are spetled out in the collec-
tive agreement. This submission is based upon two decisions of the
Supreme Court of Canada: Syndicat Catholique des Emplovés de
Magasins v. Paguer Lide, [1959] S.C.R. 206, 18 D.L.R. (2d) 346
and McGavin Toastmaster Ltd. v. Ainscough, 1976} 1 $.C.R. 718,
[1975} 5 W.W.R. 444, 75 C.L.L.C. 14,277, 54 D.L R, (3d) 1, 4
N.R. 618.

Both cases deal with unions certified as exclusive bargaining
agents under provincial legislation. In the Syndicar C atholique case,
it was heid that, to the extent of the matters covered by the collective
agreement, freedom of contract between master and servant was ab-
rogated and there was no room left for private negotiation.

In the McGavin case, it was held that the common law rules of
repudiation and fundamental breach of contract did not apply to col-
lective agreements entered into under legistation imposing the duty to
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bargain collectively. In the result, employees who had struck itlegally
and had thus, under common law rules of contract, repudiated the
contract were nevertheless held entited 1o rely upon its terms to re-
COVEr severance pay.

It is doubtful that these decisions have any application to collec-
tive agreements 1o which the concept of certification under labour
legislation does not apply. There is, in any event, nothing in the
decisions which would indicate that the duty of care imposed by the
general law is eliminated or affected by the existence of a collective
dgreement, even one entered into by a certified bargaining agent. If
the defendant’s proposition is right, the resuit is that an employer is
not under any duty of care to his employees where the relationship
between him and his employees is governed by a coilective bargain-
ing agreement. Only clear words could justify the conclusion that that
result was intended by the legislature.

The second submission of the defendant is that, if there was any
negligence which caused injury to the plaintiff, such negligence con-
sisted of errors or omissions by fellow employees and is thus not
something for which, because of the doctrine of common empioy-
ment, the defendant can be hefd liable. This submission fails because
that antediluvian rule of law was Jong ago iaid to rest by the legisla-
ture. The relevant section of the Workers” Compensation Act, 1968
{(B.C, ¢. 59 [tile re-en. 1974, ¢. 101, s. 1{1); now the Workers
Compensation Act, R.S.B.C. 1979, ¢. 4371, is s. 87 [am, 1974, c.
101, s. [(2); now s. 104], which reads in part as follows;

*‘87. A worker shall be deemed not to have undertaken the risks
due to the negligence of his fellow-workers’”.

The next submission by the defendant is that the plaintiff has, by
the terms of the standard players’ contract, released the defendant
from any liability arising in tort.

The submission rests upon the fourth subparagraph of ¢l. 5 of
the standard players” contract. The specific wording relied upon is:

"It is also agreed that if the Player’s injuries resuiting directly
from playing for the Ciub render him, in the sole judgment of the
Club’s physician, unfit to play skilled hockey for the balance of the
season or apy part thereof, then during such time the Player is so
unfit. but in no event beyond the end of the current season, the Club
shall pay the Player the compensation herein provided for and the
Player releases the Club from any and every additional obligation,
liability, claim or demand whaisoever.”
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It is common ground that the defendant has paid to the plaintiff
company the compensation ~‘provided for™ (o the end of the season
in which he was injured. The defendant contends that the plaintiff has
thus reteased it from any other claim, including those sought to be put
forward in this action. That argument runs into the difficuley that it is
the company, not Robitaille, which is "the Player™ referred to in the
release. Another answer to this submission is that the subject matter
of the clause is inability 1o play hockey for the balance of the season
in which the player. is injured or any part of that season. The scope
of the release must be intended 1o be co-extensive with the scope of
the subject matter and thus would not affect the claim in this action,
there being no claim in respect of that period of time.

Furthermore, the quoted provision is inconsistent with art. 9.08
of the collective bargaining agreement. which sets out the rights of a
player disabled by an injury sustained while playing hockey. It pro-
vides that the player is entitled to receive his remaining salary for the
remaining stated term of his contract. ft cavers all the ground covered
by the quoted provision in the standard form contract, but covers a
wider ground and provides more rights to the player. By art. 9.03,
where there is an inconsistency, the coliective bargaining agreement
is to govern, There is no release provision in the collective bargaining
agreement.

In Robitaille’s case, the amount payable to him under art, 9.08
of the coliective agreement would, as it happens, be the same as the
amount payable under cl. 5 of the standard players' contract because
the ““expiration date of the fixed terms of contract’ (the language of
art. 9.08) was the same date as the ““end of the current season’’ in the
Janguage of ¢l. 5 of the players® contract. But. as the two provisions
are inconsistent and as that in the collective agreement governs, the
payment made must be deemed to have been under that agreement
and therefore could not bring the release provision into effect.

The next submission for the defendant iy closely related. That is
that, because there is a contractual relationship between the plaintiff
and the defendant, there can be no Liability for negligence unless the
negligence can properly be considered ““an independent tort uncon-
nected with the performance of the contract”, Again, for the pur-
poses of this submission, the defendant seeks to freut the plaintiff as
if he were the party to the contract and., again, [ will assume that
without deciding that it is appropriate {0 do so.

This proposition is based upon what was said in J. Nunes
Diamonds Lrd. v. Dom. Elec. Protection Co., {1972] S.C.R. 769 at
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TT7-78, 26 D.L.R. (3d) 699, where Pigeon J., in giving judgment for
the majority of the Supreme Court of Canada, said:

“Furthermore, the basis of tost liability considered in Hedlev
Byrne [supra} is inapplicable to any case where the reiationshi.p bet-
ween the parties is governed by a contract, unless the negligence
relied on can properly be considered as “an independent tprt’ uncon-
nected with the performance of that contract, . . . This 1s‘spec1al]y
important in the present case on account of the provisions of the con-
tract with respect to the nature of the obligations u§sumed anc‘i‘ the
practical excluston of responsibility for failure to perform them.

The facts of that case were entirely different from those of the
present case. Here, there are no provisions of the contract wﬁh re-
spect to the nature of the obligations assumed and no exclusion of
responsibility for failure to perform them. The scope of the Nunes
decision was explained recently by the Court of Appeal in Surrey v.
Caroll-Hatch and Associates Lid., 14 B.C.L.R. 156, [1979] 6
W.W.R, 289, 10 C.C.L.T. 226 (C.A). In giving judgment for the
court, Hinkson J.A. said at p. 176

“The decision in J. Nunes Diamonds Lid. v. Dom. Elec. Pro-
tecrion Co., supra, does not prevent the court from findir_1g Church
liable for negiigence as well as for the breach of coatract in tl'_le pre-
sent circumstances. In the Nunes case, the parties had by their con-
tract agreed on the extent of the liability of the defendant in the event
a breach of contract occurred. In those circumstances, it was held that
it was not appropriate to rewrite the terms of the agreement between
the parties to impose a greater liability than that agreed upon between
the parties. However, it is clear that a party to a contract may, be-
cause of the relationship established thereby between the parties, as-
sume common law duties in addition to the obligations imposed by
the contract. When such a duty is not performed, it is not then open
to the negligent party to attempt to avoid the consequences qf bls
negligence by invoking the contract if its terms do not limit the liabil-
ity.”

Those words, in my view, are applicable 10 the present case.
The defendant, because of the relationship established between it and
the plaintiff, assumed common law duties additional to m.e obliga-
tions imposed by the contract. The contract does not, by its terms,
limit such liability. It is therefore not open to the defendant to attempt
to avoid the consequences of its negligence by invoking the contract,

The next submission for the defendant is that it owes no duty_ to
the plaintiff. For the purposes of this submission, the defendant relies
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upon the fact that the contract s between the plaintiff company and
the defendant, i.e.. that the plaintiff is not a party to the contract.
From that it is said to follow that the defendant can owe no duty to
the plaintitf unless it arises independent of and unconnected with the
contract. No authority is cited for that proposition, but it is said to be
the converse of the rule laid down in Sealand of Pac. Lid. v. Robert
C. McHaffie Lid., [1974] 6 W.W.R. 724, 51 D.L.R. (3dy 702
(B.C.C.A.).

It was there held that, in the circumstances of that case, the
individual defendant owed no duty of care to the plaintiff owner
while doing design work for the corporate defendant in carrying out
its contract with the plaintiff. The contract was not one to provide
persenal services. Nothing said in the decision touches upon the ques-
tion of what rights, if any, the employee would have had against the
owner had he been injured while doing the work.

The principles applicable to that question are to be found in:
Mersey Docks and Harbour Bd. v. Coggins & Griffiths (Liverpool)
(1947] A.C. 1, [1946] 2 All E.R. 345 (H.L.): and Garrard v.
Southey (A.E.) & Co., [1952] 2 Q.B. 174, [1952] | All E.R. 597.

The question, where the employee’s contract is with one
employer and he was injured while doing work for another, is
whether the latter had the authority to control the manner of the ex-
ecution of the employee’s act out of which the injury arose. Here, the
control of the relevant acts of the plaintiff, being his activity as a
hockey player out of which the injury arose, lay with the defendant.

Those cases were ones in which a person, whose contract of
employment was with a * general employer™, was injured while per-
forming services for the “special employer™ under a contract bet-
ween the general employer and the special employer. The factual pat-
tern ditfers in that here the relationship between the plainiiff and the
defendant was not temporary or casual and also because there was a
direct contractual nexus between the defendant and the plaintiff, who
personally guaranteed the performance of the contract and who per-
sonally covenanted that he would perform on behalf of the plaintiff
company those services which it had agreed in the contract to supply
to the defendant. Those distinctions make the rule as stated in the two
cases more clearly applicable than it is to the facts of those cases
where the relationship between the temporary employer and the
employee was refatively casual and not the subject of any express
agreement between them.

ERERSRICSE
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The next submissions to be considered are those relating to the
team doctors. One submission: is that, if the defendant owed any duty.
to the plaintiff, it was only to provide u medical staff capable of
providing reasonable medical care, and the defendant, if it did that,
could have no responsibility 1n law for any errors or omissions by the
doctors. A related submission is that there is no liability for any neg-
ligent acts of the team doctors because they were independent con-
tractors rather than employees. I am inclined to think tl'}&t this ts the
same proposition stated in two ways but I will deal with it as argued.

The short answer to the first submission is that the duty whic_h
lay upon the defendant was not simply to provide an adequate mec.11~
cal staff. It was a duty to take reasonable care to ensure that its
players did not suffer any undue or unnecessary risk of injury fr_om
the inevitable hazards of the game. The obligation to provide medical
care was only one facet of that duty. The cases cited by the defendant
on this point are: Jarvis v. [nternat. Nickel Co., 63 O.L.R. 564,
[1929] 2 D.L.R. 842 (5.C.); Schneider v. New York Telephone C"o.
(1937), 292 N.Y.S. 399, 13 N.E. 2d 47 (C.A .}, and Western Union
Telegraph Co. v. Mason (1929), 22 S.W.R. 2d 602 (Kentucky
C.AL).

Those cases are clearly distinguishable. They deal with the lia-
bility of an emplover, generally in a “"company town'’ situation, wh_o
provides the services of a physician to the employiees and Fhelr
families as a fringe benefit. In Jarvis, the only Canad:an_ case cited,
the medical services were provided for a condition not in any way
related to the employee’s work. Plaintiff’s counsel may be right in
suggesting that even that case would be decided differently today in
light of the fact that it is based upon Hillyer v. 57. Bar'rh_olomeﬁ-' $
Hospital {Governors), [19091 2 K.B. 820 (C.A.), a d&ClS_iOn. which
has been disapproved of by the Supreme Court of Canada m later
decisions dealing with the liability of hospitals for the acts and omis-
sions of physicians and nurses.

I turn now to the sabmission that the doctors are independept
contractors for whose negligence the defendant is not vicariously li-
able. Even if that is right, that would not be conclusive in favour of
the defendant because the plaintift alleges that it was not only the
doctors who failed to exercise reasonable care. He relies also on the
negligence of the management’s coaching staff and trainer, for aif of
whom the defendant is unquestionably vicariousty liable.

There is. nevertheless, some significance to the question whether
the doctors are, in law, employees of the defendant and | will there-
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fore deal with the submissions in that regard. First, 1 will outline the
facts relevant to this issue.

The purpose of retaining the club doctors was to provide services
which the club had undertaken to provide 1o the players and which
they were expected 0 use. Those services were mainty related to the
treatment of injuries sustained in playing hockey and avoiding aggra-
vation of such injuries, although they could include treatment of any
condition which would affect the fitness of the players. The club doc-
tors are a recognized institution. For instance, the standard players’
contract, in cl. 5, refers to “'a physician selected by the Club’" and
then later in several places to the “"Club’s physician™". The opinion of
the club’s physician can, under the contract, have serious con-
sequences. For instance. if. in his sole judgment, a player is not in
good physical condition, the club can suspend him without compensa-
tion.

Dr. Piper, Dr. Loomer and Dr. Lough were retained prior to the
1976-77 season as a result of a decision by Mr. Maloney to dispense
with the services of the club doctors who had performed that role for
a number of years. His purpose was to improve the level of medical
care by employing younger and more highly qualified physicians. He
got in touch with Dr. Piper, who had been recommended to him. Dr.
Piper suggested his partner, Dr. Loomer, and Dr. Lough as suitable
persons 1o round out the team. The arrangements with respect 1o the
terms of employment were settled between Maloney and Dr. Piper.

The major consideration passing to the doctors, all of whom
were keen hockey fans, almost certainly was the opportunity to be-
come ““insiders” in a professional sports organization and to practise
the developing specialty of *“sports medicine’”. The material benefits
were modest. Those agreed to at the commencement of employment
included four season's tickets, free parking and access to the founge,
maintained by the defendant primarily for the entertainment of the
press. The question of monetary remuneration was left unresolved at
that point but was settled at the end of the season at the sum of
$2,500 for each doctor. The doctors undertook that at least one, and
if possibie two, of them would be present at each game, that one of
them would be present in the dressing room before the game, bet-
ween periods and after the game, and near the bench during the game
to attend to injuries or give advice as the need arose. It was under-
stood that the doctors would attend to a player whenever requested by
the trainer — that applied both to dressing room attendances and to
attendances at the doctors’ oftices.

s recesbig |
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The services rendered by the club doctors were rendered primar-
ily on the defendant’s prernises. The defendant retained a measure of
contro} as to how the doctors performed their services. Two examples
may be given. At some point during the season, Maloney decided
that the doctors were spending too much time in the dressing room
and ordered them 1o spend less time there. The doctors understood
that they were to go on the ice to treat an injured player only if called
for by the trainer.

The medical equipment was supplied by the defendant and made
avaiiable in the "medical room™ on the defendant’s premises. The
trainer decided which players should be attended to by the doctors
and participated in the decision as to when attendances would take
place. The defendant's management and trainer participated actively
in reaching decisions on such questions as what treatment should be
given and whether and when surgical operations shouid take place. It
was a term of the arrangement that the ciub agreed that, if a doctor
ruled a player not fit to play, that decision would be accepted; but
even those decisions, in practice, were made in consultation with the
trainer and coach.

The primary responsibility of the doctors was recognized as
being to the club. That was true even where the treatments involved
office consuitation and operations. It was only in the event of an
office consujtation that there was any regular documentation on such
matters as the diagnosis made or the treatment and advice given. The
doctors recognized an obligation to advise the club of their con-
clusions and advice. The players were sometimes advised of those
matters, the decision as to what they should be told generally being
made by management or the trainer.

Where there were office consuitations or operations, the system
was for the orthopaedic surgeons to document their findings and
treatment in a letter addressed to Dr. Lough, who was referred to as
the “‘primary care physician’. This was largely a matter of form in
that Dr. Lough in most cases did not see the player and had nothing
to do with the treatment. A primary care physiclan was included in
the medical team, apparently to preserve the niceties of medical
etiquette by having him, in form, ‘‘refer’’ the patient to the
specialists and receive a report from them. A copy of the report was,
as a matter of course, sent to the defendant to the attention of Mr.
Dunn. The player did not receive a copy of the report. It was consi-
dered to be the responsibility of Dunn and the club management to
decide what, if anything, should be communicated to the player as to
the contents of the report.
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The doctors generally rendered their services in the dressing
room without specific charge, although charges were occastonally
made for consultations in the dressing room where that involved a
longer than usual attendance. The doctors rendered accounts to the
medical services association for the account of the player for office
consultations and other ““non-dressing room’ services. This is the
only regular part of the arrangement in respect of which the doctors
acted as if the players were their patients. It was an arrangement
which was convenient for all concerned in that there was no financial
detrimient to the player and the doctor got his usual fee with no cost to
the club.

Both counset relied upon a line of cases related to the question
of the vicarious lability of hospitals for the negligence of doctors.
Those cases are somewhat distinguishable in that in most, if not all of
them, the issue was whether the surgeon was in the employment of
the hospital or the patient. Here, it is not seriously suggested that the
club doctors were in the employ of the plaintiff — the assertion rather
is that they are merely independent contractors of the defendant.
Nevertheless, the cases are useful in establishing the criteria applied
by the courts in determining whether the hospital or other party
employing the doctor is vicariously liable for negligence.

The case most relied upon by the plaintiff is Aynsley v. Toronto
Gen. Hospiral, [1968] | O.R. 425, 66 D.L.R. (2d) 575, varied
[1969] 2 O.R. 829, 7 D.L.R. (3d) 193, which was affirmed (sub
nom. Toronto Gen. Hospital Trustees v. Matthews), [1972] 5.C.R.
435, 25 D.L.R. (3d) 241. It was there held that the principles laid
down with respect to hospitals and nurses in Sisters of St. Joseph of
the Diocese of London v. Fleming, [1938] S.C.R. 172, [1938] 2
D.L.R. 417, are applicable to physicians even in the operating
theatre. It was held that the liability of the hospital for negligent acts
or omissions of the physician vis-a-vis a patient depends primarily
upon the particular facts of the case, particularly as to the services
which the hospital undertakes to provide and the relationship of the
physician and surgeon to the hospital. In the Sisters of St. Joseph
case, Pavis J. quoted [Moore v. Palmer (1886}, 2 T.L.R. 781 at 782
{(C.A ) with approval, and applied the following test for determining
whether the relationship is one of master and servant for the purpose
of determining whether there is vicarious liability (p. 187):

“The tests were, Who had the power of selecting, of control-
ling, and of dismissing?”
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In Torento Gen. Hospital Trustees v. Marthews, supra, the Sup-
reme Court of Canada adopted what was said by the Court of Appeal
of Ontario, which, in turn, had concurred in the conclusion as stated
by the trial judge in the following words [p. 439}, which appear at p.
437:

“Since, in my view, he was an employee of the hospital and supplied
as part of its services to the patient . . . I hold the hospital is vicari-
ously liable for his negligence.”’

The defendant relies primarily upon two decisions, one by the
Supreme Court of Canada and one by the Court of Appeal of Man-
itoba. They are: Hépital Notre-Dame de I'Espérance v. Laurent;
Théoret v. Lauren:, [1978] 1 S.C.R. 605: and Staple v. Winnipeg
(1956}, 18 W.W.R. 625, 5 D.L.R. (2d) 751, affirmed, 19 W.W.R.
672, 5 D.L.R. (2d) at 759.

In the Hopital Notre-Dame case, the hospital was held not to be
vicariously liable under the law of Quebec, which was said, on p.
614, to be identical on this point to the common law. The basis upon
which it was held that the hospital was not the employer was, as
stated at p. 611 in the judgment of Pigeon J.:

[

. this was in fact a situation where the doctors who chose to
attend were really independent professionals to whom the hospital
merely provided an opportunity to establish relations with patients
who came to seek their services.”

Applying the tests in those cases to the facts here, I find that the
doctors were employees of the defendant and that it was vicariously
liable for their negligence. The defendant had the power of selecting,
of controlling and of dismissing. The doctors were supplied as part of
the services rendered to the plaintiffs. That service was supplied to
further the defendani’s business purposes. The measure of control
asserted by the defendant over the doctors in carrying out their work
was substantial. The degree of control exercised need not be complete
in order to establish vicarious liability. In the case of a professional
person, the absence of control and direction over the manner of doing
the work is of little significance: Rosen and Morren v. Swinton and
Pendlesbury Borough Council, [1965] 1 W.L.R. 756, [1965] 2 All
E.R. 349 at 351 (D.C.).

1 can now answer the second question posed by Lord Wilber-
force in Anns v. London Borough of Morton, supra. I conclude that
there are no considerations which negative or reduce or limit the
scope of the duty of care owed to the plaintiff. There was a breach of
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that duty in failing to react reasonably to the plaindff’s complains
and symptoms, in failing to provide appropriate medical care und in
putting pressure upon him to ignore his injuries. That breach of duty
caused damage. From that, it follows that the defendant is liable in
negligence.

The plaintiff relied heavily upon contentions of defective sys-
tem. In general, [ found the system for providing care to be a reason-
ably good one. The structure and organization of the medical team is
basically the same as that which prevails throughout the NHL. In
including three highly-qualified physicians, the defendant’s medical
team was better served than most. Dunn’s abilities as a trainer were
above average. The failure of the system was in its application to the
plaintiff’s particular circumstances.

However, two af the points refied on by Mr. Laxton are worthy
of mention. These are failure to keep records of dressing-room atten-
dances and the question whether the club doctors have a conflict bet-
ween their duty fo the players and their duty to the ciub.

The absence of record-keeping was conceded by at least two of
the club doctors to be a flaw in the system, creating a risk of
symptoms being overlooked. Dr, Loomer believes that, in the United
States, club doctors do keep records, the differing approach appa-
rently resulting from greater awareness on the part of American doc-
tors of the hazards of litigation. However that may be, there is no
evidence that the American ciub doctors who saw Robitaille made
any records. There was no causal refation between the failure to keep
records and the plaintiff’s injury because the problem was not lack of
information — it was failure 1o keep an open mind and assess it
objectively. But if that explanation for failure 1o give proper treat-
ment had not been established, it might have been reasonable to infer
that it resulted from the absence of a proper record of complaints and
Sympioms.

The failure to act objectively, the plaintiff argues, is a direct
result of the close relationship between the club and the doctors.
There is some truth in that. The doctors, by their terms of employ-
ment, have a responsibility to the club. That creates a tendency for
them to resolve doubts in favour of keeping plavers in the line-up.
The same tendency results from their interest as fans. The safeguard
against that is the discipline of medical training and tradition — the
ethical requirement of placing the patient’s interests first. It is the
doctors” responsibility to maintain a proper balance.
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It may well be that, in many ways. the players are better served
by doctors who tuke an enthusiastic interest in the club than they
would be by independent doctors. 1 am not prepared to find that, as &
matter of system, the balance is not a reasonabie one. In this case, the
requisite degree of objectivity was not maintained. That was a failure
of the system, but it does not, by itself, establish that it was negligent
to employ such a system,

{Editor’'s summary: His Lordship then proceeded:

(1) To find that Robitaille was contributorily negligent to the
extent of 20 per cent in not acting reasonably ro protect his own
health and well-being,

(2) To review various terms in the standard players' contract
and a supplementury agreement, 1o hold that the club had discharged
its responsibility to Michael Robitaille Enterprises Lid. under the
contract and to dismiss that company’s action for compensation
under the contract; and

(3) To evaluate damages of $360.000 in Robitaille's favour for
loss of opportunity 10 earn income and $40,000 for pain and suffering
and loss of enjoyment of life.

His Lordship then turned to the question of exemplary damages
and stared:]

EXEMPLARY, PUNITIVE AND AGGRAVATED DAMAGES

For convenience [ will refer 1o this as the claim for exemplary
damages. | will refer later to the question as to what distinction, if
any, should be made between the three terms.

The first question is whether exempiary damages can be awarded
where liability arises {rom neghigence. The only authority cited which
touches directly upon that question is Kaytor v. Lion’s Driving Range
Lid. (1962), 40 W.W_.R. 173, 35 D.L.R. (2d) 426 (B.C.) (Askins J.).
lt was there held that no such damages may be awarded against a
defendant guilty of negligence only. The plainuff submits that the
rule therein stated is not applicable to the facts of this case, particu-
larly in light of what has been said in some later authorities.

The facts of that case were that the defendants’ dog, which they
knew to be extremely vicious, attacked the plaintiff after getting loose
by breaking his chain. The argument for exemplary damages was
based upon the defendants’ knowledge that the dog was vicious and
the casual and unconcerned attitude of az least one of them to the risk
created by keeping the dog. The defendants had not intended that the
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dog should get loose and acted to stop the attack as soon as one of
them became aware of it. As negligence was admitted, there is no
finding as to the nature of the negligence, but presumubly it was the
failure to make sure that the dog could not get loose.

The following passages state the law as Aikins J. found it to be
[p. 178-8G]:

“The above quotation from Mayne & McGregor {on Damages,
12¢h ed. (1961), p. 207] states expressly the proposition that ex-
emplary damages may only be awarded where the conduct of the
defendant merits punishment and, by implication, it states a limitation
on this general proposition, the limitation being that exemplary dam-
ages will not be awarded where the defendant’s conduct is simply
such as to merit punishment; there must be, as well, some element of
intent on the part of the defendant to cause the injury or to do the act
which results in tnjury. . . . In general the authorities show that, in
order to attract exemplary damages, the act of the wrongdoer must
have been consciously directed against the person, reputation, or pro-
perty of the plaintff, . .

“In my view, in order for exemplary damages to be awarded
against a person, the act done by that person must not only be such an

act as itself merits punishment, but it must also be an act intentionally

directed to the person or property injured.”

in that case, there could be no suggestion that the negligence of
the defendant was directed against the plaintiff or that there was any
intent to do the act which resulted in the injury. That, of course, is so
in most actions arising out of personal injury caused by negligence.
The plaintiff is entitled to recover if the defendant reasonably should
have foreseen that his want of care could cause harm to the plaintiff.
Rarely is the defendant shown to have had any particular knowledge
of the plaintiff or any intent with respect to him.

In that respect, this case is quite different. The negligence here
consisted 1n a course of conduct, deliberately undertaken and per-
sisted in, which was directed solely against the plaintiff. There was
no intention te cause the injury, but there clearly was intention to do
the act which resulted in the injury, an act intentionally directed
against the plaintiff because, as Dr. Piper put it, that was the way he
was best treated.

On that basis, I find that the relationship of the parties was such
that this case is an exception 1o the rule that exemplary damages may
a0t be awarded for a negligent act. In the peculiar circumstances
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here, the actions of the defendant fall within the general rules as
stated in the Kayror case.

Furthermore, it may no longer be part of the law of British Col-
umbia that there must be intent on the part of the defendant to cause
the injury or to do the act which results in infury. It would seem to
follow from the judgment of the majority of the Court of Appeal in
Vancouver Block Lid. v. Empire Realty Co. Lid.; Wilkeshire Invis.
Lid. v. Read Jones Christoffersen Litd., 10th June 1979 (not yerl re-
ported), that the only matter which needs to be considered is the
conduct of the defendant.

In that case, the trial judge found that the plaintiff suffered
pecuniary loss from the defendant’s trespass but, while critical of the
conduct of the defendants, dismissed the claim for exemplary dam-
ages on the ground that it was not proved that the conduct in question
displayed a callous arrogance as distinct from, say, stupidity or neg-
lect of duty. The Court of Appeal found that there had been no
pecuniary loss and no basis for compensatory damages of any kind.
The majority (Nemetz C.J.B.C. and Carrothers J.A.) went on, how-
ever, to award exemplary damages in the amount of $25,000 on the
ground that the defendants had adopted a *‘somewhat casual way™’ of
informing the plaintiff of the particulars of the work which they pro-
posed to carry out on the plaintiff’s property during excavation and
construction. It was held that the defendants’ disregard of and insen-
sitivity to the rights of the plaintiff constituted *‘highhandedness and
reckless inadvertence”, warranting an award of exemplary damiages.
The case mainly relied upon is Pretu v. Donald Tidey Co., [1966] 1
O.R. 191, 53 D.L.R. (2d) 504, affirmed 53 D.L.R. (2d) 509n, a
decision of Brook J. of the Ontario High Court [Appellate Division].
The general rule, as stated at p. 196 of that judgment, is:

“"When may exemplary or punitive damages be awarded? In ac-
tions for damages for tort, the Court may take into account matter of
aggravation and may award exemplary damages where the conduct of
the defendant has been malicious or high-handed.”’

That decision would seem to broaden the range of cases in which
exemplary damages may be awarded. No reference is made to intent.
Nor does it appear from the facts, which are set out most extensively
in the dissenting judgment of McFariane J.A., that there was any
intent on the part of the defendants to create the plaintiff’s mistaken
Impression as to the permanence of the work which was the basis for
the finding of trespass. The adoption of the term *‘reckless inadver-
tence’’ might be taken as establishing that exemplary damages could
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now be awarded even for ordinary negligence. | do not, however,
rely upon these words 1o reach the conclusion that exemplary dam-
ages should be awarded here. Indeed, reckless inadvertence may be u
less applicable term than others since the conduct of the defendant
was not inadvertent, although the result was unintended.

To employ some of the criteria most often used, the conduct of
the defendant can fairly be described as high-handed. arrogant and as
displaying a reckless disregard for the rights of the plaintiff. The
management and medical team of the defendant convinced them-
selves that they knew what was best for him and, having done so,
pursued their wrongheaded course oblivious 1o the obvious fact that,
if their ““treatment™ was wrong, the results could mean disaster for
his health and career. In carrying through their chosen treatment, they
showed a callous disregard for his feelings and his well-being — they
ignored the dictates of common decency as well as commonsense.

This was not the conduct of ordinary employees. Therefore, the
question whether exemplary damages should be awarded simply on
the basis of vicarious liability does not arise. It was top management
— the president and the general manager — who decided upon and
played the major part in implementing the course of action.

That course was adopted in the face of the best advice available.
During October, Hughes and Maloney both visited Dr. Termansen to
get his assessment of Robitaille. He said that Robitaille’s problem
would not prevent him from playing, that he wanted to play. It is now
obvious that that message was rejected and that, when Robitaille
shortly thereafter suffered a physical injury, Maloney and his
superiors decided to deal with it in their own way, on the assumption
that the mental problem was causing him to fake physical injury. At
that point, they were also acting contrary to Dr. Piper's opinion, for it
was he who ordered Robitaille to stay out of a game because of the
shoulder injury. But, shortly thereafter, he came around to their point
of view.

There is evidence linking Maloney's superiors to these deci-
sions. In September, Hughes took an active part in conveying mes-
sages 1o the press. He went to Termansen in October. It appears from
Maloney's statement to McColl in March that the pressure was **com-
ing from the top™'. No witness was called who could speak directly to
what did go on between Maloney and his superiors. In those cir-
cumstances, it is a reasonable inference that Maloney had the full
approval of the president for his course of action and, in the latter
stages, had orders to escalate the pressure.
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I hold therefore that exemplary damages can be awarded for neg-
ligence of the kind established here and that the defendant’s conduct
was such as 1o justify such an award. The remaining question is that
of amount.

Awards for exemplary damages in Canada have generally been
modest. The largest British Columbia award to which I was referred
was that in Can. fronwkrs. Union v. Internar. Assn. of Bridge, eic.,
Whrs., [1973] 1 W.W.R. 350, 31 D.L.R. (3d) 750, affirmed 45
D.L.R. (3d) 768 (B.C.C.A.). where damages of $30,000 were
awarded against the defendant union which had, by egal acts,
forced the plaintiff union out of business. The damages in that case
were considered to be compensatory as well as exemplary or aggra-
vated.

There are two well-known cases in which exemplary damages
were awarded to individuals. They are: Bahner v. Marwest Hotel Co.
(1970), 69 W.W.R. 462, 6 D.L.R. (3d) 322, affirmed 75 W.W.R.
729, 12 D.L.R. (3d) 646 (B.C.C.A.); and Eagle Motors (1958) Ltd.
v. Makaoff, [1971] | W.W.R. 527, 17 D.L.R. (3d) 222 (B.C.C.A.).
In the latter case, the Court of Appeal reduced a jury award of
85,000, including exemplary damages, 10 $2,500 for the following
reasons [p. 531}

.. . the assault caused no physical injury and the imprisonment
was only for a matter of minutes. It occurred in a room in which there
were only the respondent and the three employees of the appellant
and there was no element of public disgrace or humiliation such as
there was in Bahner v. Marwest Hotel Co.™"

In the Bahner case, an action for false imprisonment, the plain-
Uff was awarded $3,500, including aggravated or punitive damages.
That case was similar to Eagle Motors in that, although the plaintff
was the victim of outrageous behaviour by the hotel emplovees and
police officers, he suffered no physical injury and no lasting harm of
any kind.

In that respect, this is an entirely different case, The risk created
by the defendant’s behaviour, and the harm which resulted, was
something which struck at the plaintiff's being — at his physical and
mental health, his professional standing and pride and virtually every-
thing he valued most. That harm was a foreseeable result of the de-
fendant’s behaviour, which was high-handed and arrogant as well as
negligent. It is possible that, had the defendant acted reasonably, the
plaintiff"s hockey career would nevertheless have ended in January
1977. It had to end sometime. Whenever the end came, the plaintiff
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could reasonably have expected to retire as an active player with hon-
our and respect. By reason of the defendant’s behaviour, the end
came in circumstances of humiliation and dishonour — he was stig-
matized as a misfit and a quitter who had let the side down. The
geographical limits of that stigma are not those of Vancouver or
British Columbia — they extend throughout North America.

In those circumstances, | consider that the modest, hardly more
than nominal by 1979 standards, amounts awarded in Eagle Motors
and Bahner would not be appropriate. The case, in some ways, is
more like Cassell & Co. v. Broome, [1972] A. C. 1027, [1972] 1 All
E.R. 801, in which the House of Lords refused to interfere with a
jury award of £15,000 compensatory and £25,000 punitive damages.
There, the thrust of the defamation was that the plaintiff, a distin-
guished naval officer, had been guilty of cowardice and failure to
obey orders and had thus been responsible for the abandonment and
subsequent destruction of the convoy, an incident which came to be
regarded as one of the most shameful in the proud history of the
Royal Navy. In fact, he had acted with courage in following orders,

The cases, of course, are very different. There was in Broome
no question of personal injury. The defendants acted on a cold-
blooded calculation that defaming Captain Broome would be a profit-
able exercise and that, no doubt, was a major element in the large
award. There is no analogy in that respect. But there is a basic ele-
ment of similarity in that the tortious action created a foreseeable risk
of causing a serious and permanent injury to the individual's pride
and self-respect as well as, in this case, his physical well-being.

In the Vancouver Block case, supra, 525,000 was awarded as
exemplary damages in a case where the defendants’ conduct included
no element of intent and where no harm of any kind was done to the
plaintiff. That may indicate a more liberal approach to fixing ex-
emplary damage awards than has prevailed in the past. What was said
there may, on the other hand, have been intended only to apply where
no compensatory damages are awarded. Furthermore, as appears
from the dissenting judgment, the decision on exemplary damages
was made without hearing argument on that issue. | propose to be
guided by the approach to damages followed in the Bahner and Eagle
Motors cases, making due allowance for the different circumstances
and the deterioration in the value of the dollar over the last ten years;
I fix $35,000 as the award for exemplary damages.

To this point I have referred only to exemplary damages and
have used that term as if it was synonymous with punitive and aggra-
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vated. [ think that exemplary is synonymous with punitive. But
clearly aggravated means something different. Aggravated damages
are not given to punish the defendant but as extra compensation to the
plaintiff for the injury to his feelings and dignity, particularly where
the injury to him has been increased by the manner of doing the
injury: Rookes v. Barnard, [1964] A.C. 1129, [1964] | All ER. 367
(H.L.}, and MacGregor on Damages, 13th ed. (1972), p. 220.

The circumstances of this case would justify an award of agera-
vated damages. There is the element of damage to the plaintiff's feel-
ings, to his pride and self-respect. There is also the fact that the
wrongful conduct of the defendant, by robbing him of thgechance for
retirement with honour, has caused additional pecuniary loss. Abmost
certainly, had the plaintiff had the blessing of organized hockey and
the benefit of the opportunity for business contacts, which is part of
the system. he would not have been left so much to his own resources
in seeking employment. The award which | make can, then, be con-
sidered as being of aggravated as well as exemplary damages.

Another consideration is that, in assessing exemplary damages,
it is proper to take into consideration the conduct of the defendagt
after the injury: MacGregor on Damages, p. 231.

At trial, it was virtually conceded that, in the period after 19th
January, the plaintiff was inexcusably maligned and mistreated. |
make no additional award on that basis but mention it as an additional
ground supporting the award for exemplary and aggravated damaged.

I should, however, make it clear that 1 give no effect to the
contention on behalf of the plaintiff that the court should, in assessing
damages, have regard to the conduct of the defendant and its legal
advisers in the defence of the action, including the conduct of the
trial. There is no merit in that contention. The action was defended in
an exemplary manner. If vigour sometimes led to asperity, that was
largely as a matter of self-defence, the conduct of the plaintiff's case
lacking neither vigour nor asperity.

Plaintiff's counsel submitted that an additional amount should be
awarded to provide for investment counselling fees. The evidence
would not, in my view, justify any award under that head.

JUDGMENT

The action of the plaintiff Michael Robitaille Enterprises Ltd. is
dismissed with costs. [ hold, for the purpose of taxation, that no more
than one trial day was occupied with the evidence and argument relat-
ing to that action.
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The plaintiff Michael Robitaille will recover., subject to the divi-
sion of liability, damages as follows:

Loss of opportunity to earn income $360,000

Pain and suffering and loss of
enjoyment of life 40,000
Exemplary and aggravated damages 35,000
Total  $435,000

As between the plaintiff Michael Robitaille and the defendant,
fault is apportioned pursuant to the Contributory Negligence Act,
R.S.B.C. 1960, ¢. 74 [now the Nepligence Act, R.S.B.C. 1979, c.
2981, as follows:

Against the plaintift:

Against the defendant;

20 per cent
80 per cent

Costs will follow the event, subject again to the apporticament
of lLiability,

Prejudgment interest is fixed at 8%/a per cent to 31st December
1978 and 11 per cent thereafter. No interest will be recovered on the
summ of $185,000, which 1 hold, for the purposes of 5. 2 of the Pre-
Judgment Interest Act, 1974 (B.C.), ¢. 65 [now the Court Order In-
terest Act, R.8.B.C. 1960, c. 76}, represents pecuniary loss arising
after the date of judgment.

Action allowed for
individual plaintiff; action dismissed
Jor corporate plaintiff.
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SHELMAR FURNITURE LTD. v. VANCOUVER
Supreme Court, Gould J. [In Chambers]

Heard -— December 7, 1979,
Judgment — January 16, 1980.

Municipai corperations — Powers — Extent of provincial authority -— Early
closing and Sunday observance — No authority in municipal council to enact
Sunday-closing by-iaw.

\%y observance — Provincial regulatory legistation — Municipal corpora-
tiorwithout jurisdiction to regulate Sunday shopping.

The™eity council of the respondent city adopted a resolution suspending the
business licesiegs of the petitioner for a period of one week. The reason given by the
respondent for this action was that, by conducting its business on Suaday, the
petitioner was *'commitiing an act of gross misconduct™” by violuting the provisions
of the Lord’s Day Act and thereby guining an unfaic competitive advantage. The
petitioner appiied 10 have the resolution quashed.

Held — Resolution quashed.

Council’s stated reason for adopting the resolution does not bear up under
scrptiny. Had council sought to close down any and all violators of the Lord's Day
Act, its allegations of **gross misconduct” might have been convincing. However,
the evidence revealed that the purported suspension of the petitioner™s licence was
merely one part of a complex ané selective pattern of Sunday store-hour regulation.
The respondent is without jurisdiction in that field.

Cases considered
Lieberman v. R., [1963] 5.C.R. 643, 4] C.R. 325, [19641 1 C.C.C. 82, 4}
D.L.R. (2d) 125 — refesred 10,

Statutes considered
Lord's Day Act, R.S.C. 1970, ¢. L-13, ss. 4. 16.

Vancouver Charter, 1953 (B.C.). c. 55. ss. 275. 2T9ALD) [en. 1957, ¢. 85, s
17].

[Note up with 16 C.E.D. (West. 2nd) Municipal Corporations, ss. 25, 43: 20
C.ED. (West. Zad) Sunday Observance, s. 19: 28 Can. Abr. (2d) Municipal Corpo-
rations, VUL, 1, a, iii, C; 37 Can. Abr. (2d) Sunday Observance, 1. 2, ¢.]

APPLICATION to quash resolution of city council suspending
petitioner’s business licence.

S. B. Stewarr, for petitioner.
T. R. Bland, for respondent.
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